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PRESIDENT’S PAGE 


FEW issues ago it was intimated 
in these pages that presentation of 
a detailed plan for the opening and 








maintenance of Association clubrooms 
was imminent. Unfortunately, the plan 
then in mind involved such structural 
changes in the contemplated location as 
were subsequently found to be impossi- 
ble of accomplishment because of re- 
stricting provisions of applicable building 


=o com codes and fire regulations. 


That set-back, serious though it was, served only to stimulate 
our committee into even more energetic study and planning. 
The committee has now proposed another location which, with 


certain renovations and refurbishings, and in strict conformity 
with all pertinent laws, should provide an attractive set of rooms 
for the social use and convenience of our members. The cost 
involved would not seem to be beyond our resources, especially 
as the terms which have been offered by the proposed lessor are 
reasonable and entail a relatively small financial obligation on 
the Association’s part. 


A prospectus, describing the project in detail, is now being 
prepared. Accordingly, I venture once more to predict that the 
proposal will soon be in the hands of our members for an ex- 
pression of opinion. While, as has happened before, this predic- 
tion may turn out to have been unduly optimistic, it is possible 
for me to say one thing with certainty—and that is, that to all 
of our members go the best wishes of your officers and trustees 
for a happy and merry holiday season. 

HerMAN F. SELvIN. 











“SEE YOUR ATTORNEY” IS THEME OF 
CURRENT UNION BANK TRUST CAMPAIGN 


ON R. CAMERON, Vice President in charge of the Trust 

Department of Union Bank & Trust Co. of Los Angeles 
and Sam B. Burnham, Trust Officer, examine a new lobby dis- 
play featuring a trust message. A series of striking lobby posters, 
together with window displays, newspaper ads, mail-meter ads 
and notices to bank customers comprise the year-round con- 
tinuing program undertaken by Union Bank to remind the public 
to “See Your Attorney,” “Make A Will,” “Keep It Up To Date.” 
Union Bank is located at 8th and Hill. They have no branches. 
(The telephone number is MAdison 6-8441.) | 


UNION BANK & TRUST CO 
of Los Angeles 


THE BANK OF PERSONAL SERVICE * WE HAVE NO BRANCHES « EIGHTH & HILL STREETS 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION AND FEDERAL RESERVE SYSTEM 
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BRIEFS AND ORAL ARGUMENTS 
IN APPELLATE COURTS 
By Honorable Emmet H. Wilson* 

INCE the right of appeal is statutory, 

appeals may be taken only from such 
judgments and orders as are permitted 
by the various codes and statutes. At- 
tempted appeals from orders not so speci- 
fied are futile and will be dismissed. 

The Rules on Appeal (36 Cal. 2d 1) 
determine the time within which an ap- 
peal may be taken and perfected, the 
method of bringing up the record of the 
trial court, and the time within which 
briefs may be filed. Before proceeding with an appeal attorneys 
will be presumed to have familiarized themselves with the pro- 
visions of the codes and the rules. 

The purpose of the briefs is to present the facts and the law 
as succinctly as possible to the appellate court in such manner as 
will indicate clearly the points upon which the respective parties 
rely. 

The appellant’s opening brief is required (Rule 13) to contain 
a statement of the case which should be set forth concisely but as 
fully as necessary for a proper presentation and understanding of 
the case. Such statement should recite the nature of the action, 
the relief sought, a summary of the material facts, the judgment 
or order of the court, or the portion thereof, concerning which 
the appellant complains. 

It is not only inappropriate but it is improper to refer to facts 
not contained in the record. Reproof may be given to the offending 
attorney. The decision on appeal is based on the record made in 
the trial court, hence the appellate court is without power to give 
any consideration to matters not appearing in such record. 

The points relied on should be separately stated, each having 
an appropriate heading setting forth the point to be discussed 
thereunder, with subheadings if desired, each to be followed by 
the argument relating to such point. When both law and facts 
are involved in the discussion of a point a short recital should be 
made of the facts that are necessary to illustrate the argument. 





Emmet H. Wilson 


*Associate Justice, District Court of Appeal, Second District, Division Two. 
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3oth in the statement of the case and in the argument upon the 
separate points facts and evidence should be stated so fairly in the 
appellant's brief that the respondent will be content to concur in 
and adopt such statement. The writer of the opinion is thus 
relieved of the tedious labor involved when the parties make con- 
flicting statements as to what the record contains. 

Whenever any statement of fact is made reference must be 
given to page and line of the transcript where such statement may 
be found. (See Rule 15(a).) Not only must such references be 
made because they are required by the rule, but it is manifest that 
the court should not be required to search through a transcript in 
order to find confirmation for statements of fact made in the 
brief. 

It is probably unnecessary to state that in connection with argu- 
ments concerning legal points the brief should refer to appropriate 
authorities applicable to the argument. 

If quotations from decisions are made they should be as short 
as possible to cover the matter to which the argument relates and 
they must be exact quotations, not counsel's version of the opinions 
cited. Cite not only the page on which the opinion begins but 
the page on which the point under discussion may be found. This 
is important and will be of immeasurable assistance to the court 
since it will avoid a search through a long opinion in order to find 
the point to which attention is intended to be directed. 

All too frequently briefs abound with statements of abstract 
principles of law and citations of decisions supporting them with- 
out indicating their application to the case under consideration. 
Since they are of no aid to the court such statements should not 
find place in a brief. 

Undue prolixity is not commendable. Justices have many briefs 
other than yours that must be read and the courts are interested 
only in the facts and the applicable law. Sarcastic or abusive 
comments concerning opposing counsel and the contents of his 
brief do not carry any weight whatsoever. It may seem to be 
good fun to take a poke at your opponent and his argument but 
the implications arising from the printed page are usually quite 
different from the spoken words and may carry a sting far from 
the intent of the writer. 

A flow of words may be enchanting to the person dictating the 

(Continued on page 143) 
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COUNSEL FOR THE DEFENSE! 

Steils v. State (Okla.), 124 Pac. 76: 

Appellant was convicted of violating the prohibitory law, and 
appeals. Affirmed. 

“Lawyers who attempt to make a purely technical defense, 
without regard to reason and justice, will see themselves as this 
court sees them by reading the following lines :” 


“The Up-to-Date Defense of Cy N. Ide” 
By J. W. Foley 


REMARKS BY COUNSEL 
Now, may it please the court and you, 
Peers of the realm, who come to do 
Your highest duty in the land— 
As Jurymen, you understand— 
I outline briefly for our side 
The case for Mr. Cy N. Ide— 
My client here—whose whole life shows 
Him pure as the new-falling snows; 
A victim, I may say, of chance 
And much confusing circumstance. 


PRELIMINARY OBJECTIONS 
First, then, we ask the court to quash 
The whole indictment—pray read Bosh 
On Bluff and Bluster, chapter two: 
“Ink must be black and never blue; 
And if the ink is not black 
*Tis ground to send the whole case back” 
The rule, pray please the court, is plain; 
But here I read the law again— 
I quote now from authority 
Of Blow and Buncombe, chapter three: 
“If any ‘t’ shall not be crossed, 
Or dot of any ‘i’ be lost, 
These grave omissions, then, shall be 
Enough to set defendant free!” 
So here we have the law; and see— 
Here is a naked, uncrossed ‘t’! 


COLLATERAL EXCEPTIONS 


So the indictment, then, is wrecked— 
Full of omission and defect. 

Judge Pinn Hedde, in his able work 
On Fifteen Thousand Ways to Jerk 
The Props from Prosecution, says: 
“A comma, standing out of. place 
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In the indictment, may upset 
The very best indictment yet. 
Far better Murder should go free 
Than we should have an uncrossed ‘t’!” 
PARTICULAR ERROR 
So, on these vital points I might 
Insist upon my client's right 
To be set free; but there are more 
On which we set much greater store; 
The witness Blank, when on the stand, 
Was sworn while raising his left hand; 
And so his evidence, no doubt, 
The honored court will have thrown out. 
And in support of this I read 
From Shyster on the High Court's Need 
Of Being Even More than Loath 
To Tolerate a Left-Hand Oath! 
GENERAL OBJECTIONS 
If this were all, it were enough 
To set my client free—see Bluff 
On Half a Thousand Reasons Why 
The Law Loves a Technicality. 
But, lest your honor should refuse 
Our claims, my client now renews, 
Objection to the court, its looks, 
Its jurisdiction, and its books ; 
Objection to the evidence, 
Indictment—as to form and sense; 
Objection to the desks and chairs, 
The tables and state counsel's airs— 
In fact, my client now objects 
To everything; and he expects 
To show, by Bluff, by Crook, by Bragg. 
By Shyster, Petti Fogg and Snagg, 
3y that great friend of crime, D. Lay, 
3y Trick, by Subb Terr Fuge and Stay, 
That he should be set free because 
Of all these loopholes in the laws. 
CONSTITUTIONAL PRIVILEGES 
My client, Cy N. Ide, now please 
The court, no technicalities 
Would urge, save that they all transgress 
The constitutional—express, 
Implied, declared, and specified— 
Prerogatives of Cy N. Ide, 
Who stands here, making nought but one 
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Request—that Justice shall be done! 
And we are here, as man to man, 
And mean to do Her if we can! 
EXPRESS RESERVATIONS 
Now, please the court, we do not waive 
A single right that we can save; 
And we except—some more, some less— 
To jurors, clerks, and witnesses. 
And, having made our attitude 
As clear and frank as well we could, 
We come now to the minor phase 
Of testimony in the case. 
INSANITY 
First, we have shown by proof quite plain 
That Cy N. Ide is hardly sane. 
The eminent Doctor Ale Yay Nisst. 
By reflexing my client’s wrist 
And tapping on his frontal bone, 
Finds absence of the Moral Tone. 
And Doctor Ekks Spurts finds one ear 
The thousandth of an inch too near 
The cheek—a symptom, as you see, 
Of irresponsibility. 
So, by your oaths, you should agree 
To Cy N. Ide’s insanity, 
And so acquit him of intent 
And free him, that he may repent. 
THE ALIBI. 
But we have other proofs, if this 
Phase of defense may seem amiss: 
My client, Cy N. Ide, proves by 
His witnesses an a-lie-by. 
He was, upon the fatal day 
This deed was done, ten miles away : 
So, if you find him sane, you’re bound 
To free him on this other ground, 
As jurors who are sworn to do 
The will of justice, good and true, 
Whichever way you look you will 
Find Cy N. Ide impregnable 
As truth itself—no crime can lie 
With such a perfect a-lie-by. 


EVIDENCE OF SELF-DEFENSE 


Sut, if again you are in doubt 
Of how this crime has come about, 
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My client gives sworn evidence 

The deed was done in self-defense. 
The victim of this homicide 

Made fierce attack on Cy N. Ide, 

As he so graphically swore, 

With sword and pistol—aye, and more! 
And, as he shot and stabbed and tried 
To end the life of Cy N. Ide, 

My client, much to his dismay, 

Was forced to shoot or run away; 
And so he shot—the deed was done, 
Since he was lame and could not run! 
And so it is plain the evidence 

Is ample proof of self-defense. 

And so you must acquit, you see, 

On one ground, two, or even three! 


NO CORPUS DELICTI 


3ut not alone on this defense— 

This bulwark firm of evidence— 

Do we rely; for we have brought 
The eminent expert, Tellus Watt, 
And he quite sturdily agrees 

The victim died of heart disease. 

In which event the case must fall, 
Since there was no crime done at all. 
The eminent expert, Tellus Watt, 
Says, in the interval *twixt shot 
And when the bullet struck its mark, 
Excitement quenched the vital spark 
Within the victim’s breast; and he 
Died, not of crime, but naturally. 
So, here again, my client stands 
And asks acquittal at your hands. 


EXCEPTIONS, REQUESTS, MOTIONS, PETITIONS 
AD LIBITUM 


Now please the court, we ask the case 
Dismissed—'tis now the time and place. 
And, failing that, we move the court 
Instruct the jury to report 

A verdict of not guilty! Should 

The court not hold our motion good, 
We ask the jury to acquit 

On any ground it may see fit— 
Insanity, if it so please; 

Or a-lie-by or heart disease ; 
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Or self-defense. If homicide 

Is found, we ask it set aside, 

And, failing that, we straightway move 
Another trial, that we may prove 

A new defense—if ’tis denied, 

We ask an appeal certified. 

And, failing that, we ask to be 
Petitioners for clemency. 

And failing that, we ask but leave 
To file petitions for reprieve. 

And, failing that—well, Cy N. Ide 
By then will have grown old and died! 





A LAWYER’S REWARD* 


“The highest reward that can come to a lawyer is the esteem 
of his professional brethren. That esteem is won in unique 
conditions and proceeds from an impartial judgment of profes- 
sional rivals. It cannot be purchased. It cannot be artificially 
created. It cannot be gained by artifice or contrivance to attract 
public attention. It is not measured by pecuniary gains. It is 
an esteem which is born in sharp contests and thrives despite 
conflicting interests. It is an esteem commanded solely by in- 
tegrity of character and by brains and skill in the honorable per- 
formance of professional duty. No subservient ‘yes men’ can 
win it. No mere manipulator or negotiator can secure it. It 
is essentially a tribute to a rugged independence of thought and 
intellectual honesty which shine forth amid the clouds of con- 
troversy. It is a tribute to exceptional power controlled by con- 
science and a sense of public duty,—to a knightly bearing and 
valor in the hottest of encounters. In a world of imperfect hu- 
mans, the faults of human clay are always manifest. The special 
temptations and tests of lawyers are obvious enough. But, con- 
sidering trial and error, success and defeat, the bar slowly makes 
its estimate and the memory of the careers which it approves are 
at once its most precious heritage and an important safeguard 
of the interests of society so largely in the keeping of the pro- 
fession of the law in its manifold services.” 


*From remarks of Chief Justice Hughes made at the meeting of the American 
Law Institute, Washington, D. C., May 7, 1936. They were addressed in reference to 
the late George Wickersham 









































ow a probate agency 
will help you 


Many Attorneys find themselves called upon 
to handle most of the detail work for indi- 
vidual Executors or Administrators in addi- 
tion to handling the legal aspects involved. 

Bank of America as Probate Agent effici- 
ently and promptly assumes responsibility of 
these administrative matters, thereby reliev- 
ing the attorney of this work. 

The service is also available to individual 


Trustees and Guardians. 


Bank of America 


NATIONAL fRYSV432 ASSOCIATION 
Statewide Trust Service 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





















































DECEMBER, 195] 131 


PRACTICE IN GROUPS* 
By Joseph H. Hinshaw** 
ITH a few exceptions, the day of the lone eagle in law prac- 
tice is fast fading away for practitioners determined to ren- 
der substantial service to their clients, and desiring more than a 
bare living. 

Two or more men working in a law office can accomplish more 
than twice what either of them can accomplish alone. No one can 
know all the law, and even if he did, he would not, alone, be able 
to read fast enough to keep up with the changes in more than one 
field. He would find himself behind the next day. 

Occasionally a client has the notion that any lawyer can inform 
him on any legal subject, but the majority of persons who have 
worthwhile law business are quite aware of the fact that this is 
not true. The client with law business is looking for a specialist 
in the subject matter of his legal problems, just as he is looking 
for a medical specialist to diagnose or treat a specific physical 
ailment. The client may know you and have a legal problem, but 
unless he knows that you are expert in the field of his problem, 
he will not call upon you. If he has confidence in you and believes 
that your partner or associate is skilled in the field, he will bring 
the problem to you and your associate, relying upon your integrity 
and your associate’s skill. If you have enough partners or asso- 
ciates to cover the major fields of law, each can draw clients that 
otherwise would not come to him. 

A cooperating group can render better service to the client. No 
one person's mind can see all sides of a proposition. He is likely 
to continue to look at it from one angle only. A group conference, 
by lawyers having a common interest in solving a problem, will 
bring out a surprising amount of information in a very short time. 
Try it by calling several lawyers into a room, closing the door 
and stating the proposition. See how the ideas of one will stimu- 
late the thinking of another. It is like asking many men to lift 
a heavy weight. One who works with true partners or devoted 
associates always has present additional latent thought power to 
turn on any troublesome subject when a solution is needed in a 
hurry. No one should be timid about admitting that he does not 
know the answer to a question, and he will profit if he is ready 


*Reprinted by permission of Jllinois Bar Journal and author. 
**President, Illinois State Bar Association 
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and willing to check his conclusions with those of his associates, 
and just as ready to share information. 


One may differ in politics or religion with his partner or asso- 
ciate, but that should not prevent full cooperation. It probably 
will smooth out many a rough road. Often the solution of a 
problem depends upon knowing someone who can or is willing to 
furnish information. Each of four partners has four times the 
opportunity to learn the source of the information and to secure 
it than if he practiced alone. 

There are, of course, communities where the law practice will 
not support more than one. The lawyer in such a position is 
often a natural individualist who seems to enjoy his comparative 
isolation. Nevertheless, he will find it profitable to associate him- 
self in some agreeable, but definite manner with a group in the 
nearest large community. 

In almost every way, one of a group has greater security. If 
he becomes ill or goes on vacation, his income can be maintained 
almost intact. His income is more dependable and more steady, 
not a feast this month and a famine the next. The tension arising 
from sole responsibility, or worry over what would happen to his 
family, as a result of even a short disability, are relieved. Usually 
he can do that part of the work which he likes best. He has 
greater freedom and more leisure. 


Joint expenses are less per capita. One receptionist who is 
alert, neat, pleasant and courteous, with a certain amount of 
charm and a good memory for names, can serve as a greeter for 
all. The best stenographer may not possess these particular quali- 
fications. A common reception room, a common library, and 
many of the now necessary legal services can be maintained on 
a scale which would be prohibitive if borne alone. These and 
other joint expense items will allow for larger individual net 
earnings. 


Such advantages, of course, cannot be had without some sacri- 
fice, some giving in. Becoming a law partner is the next thing to 
getting married. One has to live with partners and associates 
many hours a day. He will have to listen to the same stale jokes, 
and watch the partner repeat the same mistakes, probably at his 
expense. He will expect the others to overlook his mistakes. He 
must be prepared to ignore petty things, and not spend valuable 
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time watching the other fellow. He should know all about the 
partner and like him just the same. 

Once a lawyer becomes accustomed to cooperating, giving and 
receiving help, he becomes healthier, wealthier and wiser. 


SELECTED BIBLIOGRAPHY ON 
THE LAWYER’S OFFICE 


By Earl C. Borgeson* 
TEXTS: 

Antus, J. J. Law Office Secretary's Manual. New York, 
1941. 36lp. 

3ATEN, C. E. Law Stenographer. 2d ed. New York, 1946. 
312p. 

Legal Secretary's Handbook. Los Angeles, 1948. 497p. 

McCarty, D.D. Law Office Management. 2d ed. New York, 
1940. 56lp. 

Miter, C. R. Practice of Law. Chicago, 1946. 300p. 

SmitH, R. H. Law Office Organization. American Bar As- 
sociation. 1951 reprint. 

ARTICLES: 

Bautuis, F. S. Law Office Costs Go Up, a Few Suggestions 
As to What to Do About It. 33 A. B. A. J. 974-78 (1947). 

Brapy, W. W. Law Office Bookkeeping System. 39 Ill. B. J. 
214-17 (1950). 

3ROwWN, L. M. Open One Night a Week. 35 J. Am. Jud. 
Soc. 25 (1951). 

DonaLpson, P. J. Legal Draftsmanship in Office Practice. 
18 J. B. A. Kan. 104-8 (1949). 

GERHART, E. Going It Alone. 32 A. B. A. J. 397-400 (1946). 

McCarty, D. D. Importance of Management in the Law 
Office. 23 Wis. Bar Bull. 11-21 (1950). 

Nicuoison, J. R. Pensions for Partners, Tax Laws Are Un- 
fair to Lawyers and Firms. 33 A. B. A. J. 302-4 (1947). 
PauMeR, B. W. What Lawyers Wear—Reverie on a Pink- 

Shirted Lawyer. 33 A. B. A. J. 529-33 (1947). 
Pickett, A. J. Accounting for the Lawyer—a Simple Sys- 
tem. 8& Ala. Law. 315-37 (1947). 


*Assistant Reference Librarian, Los Angeles County Law Library. 














134 Los ANGELES BAR BULLETIN 





BOOK REVIEW 


THE FEDERAL WAGE AND HOUR LAW, by Charles H. Liven- 
good, Jr., of the New York and North Carolina Bars and Professor of 
Law at Duke University. Published by the Committee on Continuing 
Legal Education of the American Law Institute collaborating with the 
American Bar Association, 133 South 36th Street, Philadelphia 4, Penn- 
sylvania. 1951, $2.00. Pages 196. 

This book deals with what has often been described as the 
most litigated statute enacted in recent years—the Fair Labor 
Standards Act. The problems which it discusses are likely to be 
encountered by any lawyer engaged in general practice, and it is 
for him that the book is primarily designed. However, as the 
first book of its kind—a one-volume treatment, compact but com- 
prehensive, of both basic principles and the more important tech 
nical rules in this area of law—it should be useful as a working 
manual for the labor specialist as well. 

Here are readily accessible, easily understandable answers to 
the questions which most frequently arise under the Federal Law 
relating to wages, hours and child labor. In this respect, the 
book adopts the approach—of providing concise, practical discus- 


sions of currently significant fields of practice 





which has pro- 
duced enthusiastic acceptance of other volumes in the series being 
published by the Committee on Continuing Legal Education of 
the American Law Institute collaborating with the American Bar 
Association. 

In keeping with the author’s purpose of providing a handy tool 
for the practitioner, the book is not cluttered by any attempt at 
encyclopedic documentation, but cites a carefully screened selec 
tion of the more important decisions, regulations and administra- 
tive interpretations. Further research is facilitated by extensive 
cross-references to the legislative history of the Act, useful arti- 
cles in the professional journals, and collections of cases in the 
standard labor law services and other reference sources. 

In the opening chapter, the reader is given a concise overall 
summary of the provisions of the Act, as modified by the Portal- 
to-Portal Act of 1947 and the Fair Labor Standards Amendments 
of 1949, and its interrelationships with other labor laws which 
may have to be considered in any given situation. Further orien- 
tation is provided by a chapter describing the machinery for ad- 
ministration and enforcement, which throws valuable light on 
(Continued on page 146) 
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LOS ANGELES BAR ASSOCIATION 
COMMITTEE ON LEGAL ETHICS 


OPINION NO. 183 
(September 1, 1951) 


SUBSTITUTION OR ASSOCIATION OF COUNSEL, CANDOR 
AND FAIRNESS, CUSTOM AND USAGE OF THE BAR, EN- 
CROACHMENT UPON A LAWYER’S PRACTICE, FEES UN- 
PAID ON SUBSTITUTION OF COUNSEL, CONFLICTING 
INTERESTS. (1) An attorney may not accept employment to asso- 
ciate in a case without the consent of the original attorney, nor for sub- 
stitution as attorney without notice to the original attorney, regardless 
of rules of court or of law. (2) But the nonpayment of fee to the 
original attorney may not be made a basis of resisting association or 
substitution, and it would be unprofessional for the newly employed 
attorney to attempt collection of the fee of the original attorney from 
his client. 


A member of the local bar asks if there is professional miscon- 
duct in the following situation : 

“Attorney ‘A’ secures an interlocutory decree of di- 
vorce for his client. While ‘A’ is still the attorney of 
record and has not been discharged by his client, Attor- 
ney ‘B,’ now also retained by the client, knowing that 
‘A’ has not been discharged and has not been paid for 
his services, without giving any notice to ‘A’ and without 
proceeding to effect substitution or association of attor- 
neys, files a Motion to modify a property settlement 
agreement. 

A supplemental inquiry further asks if Attorney “B” 
has any professional duty to see that Attorney “A’s’’ fees 
are paid, or if “A” could resist substitution solely upon 
nonpayment of fee. 

As a prefatory statement the committee regrets the necessity 
of being called upon to render an opinion based upon such state 
of facts, but the committee feels that it is its duty to render the 
following opinion. 

The facts of the inquiry leave in doubt which of two alternative 
courses was engaged in by Attorney “B.” If he was retained for 
association he had a professional duty to secure “A’s” consent 
before accepting such association, and if he was retained to be the 
sole attorney he had a professional duty to notify “A” of such 
fact and secure voluntary or judicial substitution. 

Canon 7, Canons of Professional Ethics, American Bar Asso- 
ciation, imposes upon every lawyer the duty of declining associa- 
tion if it is objectionable to original counsel and condemns any 
direct or indirect effort to in any way encroach upon the practice 
of a brother lawyer. The same canon does recognize the clear 
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right of a lawyer to advise any client seeking relief against neg- 
lectful or unfaithful counsel, generally after communication with 
the lawyer of whom complaint is made, but the facts submitted 
do not raise this latter consideration. 

Canon 22, Canons of Professional Ethics, American Bar Asso- 
ciation, requires a lawyer’s conduct be characterized by candor 
and fairness, both with respect to the court and other lawyers. 

Canon 25, Canons of Professional Ethics, American Bar Asso- 
ciation, requires that a lawyer not ignore the known customs and 
practices of the bar or of a particular court even when the law 
permits, without giving timely notice to the opposing counsel. 

Opinion 17 of the Committee of Professional Ethics and Greiv- 
ances, American Bar Association, dated January 23, 1930, holds 
that candor and .fairness and the custom and usage of the Bar 
require that notice of Motion to Substitute Attorneys be given 
to an attorney whenever it is sought to displace the attorney 
regardless of any rule of court, citing Canons 22 and 25. (Our 
emphasis. ) 

It is apparent that should lawyer “A” resist substitution on 
the ground that his fee had not been paid, such resistance to 
substitution would be unprofessional for a lawyer may not on the 
ground of nonpayment for professional service deprive his client 
of representation by the lawyer of his selection. Such lawyer 
must resort to his remedies at law for compensation for his 
services. Opinion 149, Committee on Professional Ethics and 
Grievances, American Bar Association, February 15, 1936. 

If this be true as to substitution, it would seem equally true 
as to association. 

While lawyer “B” might feel morally obligated to suggest that 
satisfactory fee arrangements ought to be completed with lawyer 
“A” it would seem doubtful that he is under any professional 
obligation to compel the client to do so. The effect of such com- 
pulsion would be to deprive the client of the lawyer of his choice. 
Furthermore, if lawyer “B” interjects into the new attorney-client 
relationship a fee collection for lawyer ‘““A”’ he is representing ad- 
verse interests without the consent of his client and would violate 
Canon 6. It would also violate the spirit of Canon 12 relating 
to the importance of lawyers recognizing that they are a branch 
of the administration of justice and not a mere money-getting 
(Continued on page 157) 
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LOS ANGELES BAR ASSOCIATION 
COMMITTEE ON LEGAL ETHICS 


OPINION NO. 184 
(October 25, 1951) 


ADVERTISING: LISTING OF ATTORNEY’S NAME IN FRA- 
TERNAL DIRECTORY; LISTING OF ATTORNEY’S NAME 
UNDER LIST OF SPONSORS OF FRATERNAL DIRECTORY. 
(1) An attorney may permit his name and occupation, address and 
telephone number to be listed in a fraternal directory of all members 
where the persons listed are not charged for the listing. (2) An attorney 
may not permit his name to be inserted in a fraternal directory solely 
in the capacity of a donor or sponsor of such directory where he pays 
for such listing; but the rule may be otherwise where there is an inde- 
pendent basis for such listing such as recognition for outstanding 
services. 


An attorney of the local bar asks whether the insertion of his 
name in a fraternal directory, where the persons listed are not 
charged for the listing and where all active members are listed, 
setting forth in addition to the name, the business address and 
telephone number, occupation or name of employer, residence 
address and phone number, and university attended, would be 
ethical. The answer is in the affirmative. 

He asks also an opinion on the question whether it would be 
ethical to insert in such directory a page or pages listing by name 
only, donors or sponsors of the publication. Such listing to be 
used for persons contributing to the cost of the directory who 
do not feel that they can ethically advertise or who, for other 
reasons, do not desire to place an advertisement in the directory. 
There would be no designation indicating the occupation of the 
sponsors or business addresses. ‘The answer to this question is in 
the negative. 

Former opinions of the Committee have pointed out that publi- 
cation of even an ordinary simple busines card as contemplated 
by Canon 27 of the American Bar Association Canons of Pro- 
fessional Ethics, is not sanctioned by local custom in this com- 
munity. (Opinion 92.) It has also been stated that Canon 27 does 
not permit the insertion of a professional card in any publication 
other than a reputable law list. (Opinion 171.) It has been 
pointed out that a publication, the circulation of which is not 
confined to members of the profession is not within the term 
“reputable law directory” or the term 
ions 90, 107 and 169.) 

Quoting from Opinion 169, in which the Committee held that 
the publication of an attorney’s name in an Alumni Directory, 


‘reputable law list.””. (Opin- 
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including his biography, was unethical where only those alumni 
who paid the charge were listed, the Committee said: 


“Following the general rule, the bar associations do not 
approve of the publication of a lawyer’s card in a metro- 
politan daily paper, or in trade journals, magazines, 
programs, or other publications sponsored by associa- 
tions, clubs, societies, fraternities or other organizations, 
irrespective of whether they are organized for profit or 
for charitable, educational, civic, social or trade purposes. 
The opinions hold uniformly that the publication of a 
lawyer's card is advertising to procure business, and, un- 
less it falls within the sanction of ‘local custom,’ is pro- 
hibited and must be regarded as improper, regardless of 
the intent which actuates it. (Canon 43 Am. Bar Assn. ; 
State Bar Rule 2, Sec. B; L. A. Ops. 1, 11, 38, 58, 78, 92, 
100, 160; and Am. Bar Ops. 24, 69, 116, 133, 182 and 
203. )” 


The first question presented for opinion here differs from the 


one presented in Opinion 169, supra, to the extent that here no 
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charge is assessed for the listing. This appears to be a valid 
distinction requiring a different ruling on the present facts. The 
publication of the attorney's name in a fraternal magazine, with 
his occupation, residence address, telephone number, and univer- 
sity attended, is not unprofessional where all members are listed 
and no charge is made for such listing. 

Therefore the opinion of the Committee is that such listing is 
not unprofessional. 

In answer to the second question the Committee finds that the 
publication of attorneys’ names, without more, in an unclassified 
list of fraternal members showing them to be “donors” or “spon- 
sors” is unethical where they pay for such listing; but the rule 
may be otherwise where there is an independent basis for such 
listing such as recognition for outstanding service. 

This opinion, like all opinions of this Committee, is advisory 


only. 
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Bro thers _Y n ‘ils 


By George Harnagel, Jr., Associate Editor 

HE Philadelphia lawyer, once cele- 

brated for his mastery of the art of 
intricate draftsmanship, promises to 
become equally noted for his mastery 
of the art of pageantry. The Philadel- 
phia Bar Association last summer pre- 
sented a pageant “Our Sacred Honor” 
commemorating the signing of the 
Declaration of Independence as part of 





that city’s observance of the 175th An- 
George Harnagel, Jr. niversary Celebration. Three years 
ago it presented “Stephen Girard,” a pageant on the life of 
the famous Philadelphia merchant and mariner. Back in 1937 
it produced “The Making of the Constitution” on the occasion 
of the 150th anniversary of that great document. Members 
of the Association took all of the parts in these performances. 


* * * 
One down and nineteen to go... The Chicago Bar Asso- 


ciation has paid the first annual installment on its Permanent 
Home at 173 West Madison Street. If all goes well through 
1970 the Association will own it. 

2 * 

The Polk County (Iowa) Bar Association and the Des 
Moines Life Underwriters Association have entered into an 
agreement making operative between them the National 
Statement of Principles of Cooperation between Life Under- 
writers and Lawyers and have established a Joint Conference 
Committee to hear complaints and initiate investigations of 
alleged breaches of the agreement. 

2 ¢ 

The Iowa State Bar Association recently conducted its 

Twelfth Annual Tax School. 
*. 62 
The Wisconsin and Milwaukee Bar Associations have col- 


laborated in sponsoring a Wage Stabilization Workshop. 
* * * 


Sixty-five per cent of the applicants who took the last IIli- 
nois bar examination passed it. 
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The Board of Governors of the recently integrated Florida 
Bar Association has voted to request the Martindale-Hubbell 
Legal Directory not to list as lawyers in the Florida section 
any names except those of persons admitted to practice and 
in good standing in that state. 

* 2K * 

The Louisiana State Bar Association at its last convention 
unanimously adopted a resolution recommending “that the 
Armed Forces grant commissions to all members of the legal 
profession upon their call to active duty.” 

+t 2 

“Sound Steps in Purchasing a Home” is the latest title 
added to the list of pamphlets which are being published as a 
public service by the Wisconsin Bar Association. 

x ok x 

Students from the Law School of the University of Oregon 
are presenting a legal education series for the benefit of the 
Lane County (Eugene) Bar. It features recent important de- 
cisions of the Supreme Court of Oregon and of the Appellate 
Courts of neighboring states. The lawyers attending will 
score the students and prizes will be awarded for the best 
lectures. , 

* 6 6 

The Younger Members Committee of the Chicago Bar As- 

sociation conducts an annual photographic contest open to all 


members of the Association. 
* * x 


A recently published survey of local customs in the Circuit 
Courts of Florida (comparable to our Superior Courts) dis- 
closes that: 


LET F a O W E R S CARRY YOUR MESSAGE 


of Good Cheer—Condolence—Congratulations or for any occasion 


Phone and Charge It... 
MAdison 6-5511 


Broadway Florist 


218 WEST ns Se STREET } 
BETWEEN SPRING STREET AND BROADWAY 
Flowers Telegraphed to Any City in the World 



































142 Los ANGELES Bar BULLETIN 

Lawyers must wear coats, except in a few of the Courts, 
but there is some relaxation of the rule in the summer. Wit- 
nesses and spectators may go coatless winter or summer. Ap- 
parently feminine attire presents no problems, although a few 
of the Courts in resort sections issue the edict: ‘No shorts 
or slacks.” 

Smoking by counsel during jury trials is not countenanced 
except by two or three Courts, but most of them permit it in 
“chambers and chancery matters.” 


Generally speaking lawyers are not required to stand while 
questioning witnesses. 


In a few of the Courts the people must rise every time the 
judge enters the courtroom, but in most of them this rite is 
performed only at the opening of Court in the morning and 
after lunch. 

* * * 

In accordance with established practice all members of the 
Louisiana judiciary and bar who died during the past year 
were recently “eulogized in memorial exercises” before the 
Supreme Court of that state. 


S ts 


The Minnesota State Bar Association. as part of its ex- 
tensive public relations program, has effected wide distribu- 
tion of two safety pamphlets, “Minnesota Traffic Laws” and 
“What to Do in Case of an Accident.” Gasoline service sta- 
tions and county fairs are among the outlets which have been 
used. 

* * a 

Judge Harold R. Medina, in beginning an address to the 
Portland, Oregon, bar: “I have come to the conclusion that 
what lawyers really like best is talking shop and that is just 


what I am going to do... .” 
x * x 
Hands across the border . . . John M. Palmer of the 


Minnesota Bar has been elected an honorary life member ot 
the Manitoba Bar Association. This distinction was accorded 
Mr. Palmer after he had addressed the annual banquet of the 
Canadian association. ... Must have been a good speech. 
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From an article entitled “Protecting Our Water Resources,” 
by Honorable Grover C. Ladner, Justice of the Supreme Court 
of Pennsylvania, published in a recent number of Pennsylvania 
Bar Association Quarterly: 

“California has just about passed us in population, 
but California will not be able to go much farther. 


an 
The Southern part of California has exhausted all of 
its available water supply. Los Angeles cannot take 
any more people because they cannot supply the 
water ‘ 
Want to bet, Judge? 


BRIEFS AND ORAL ARGUMENTS 
(Continued from page 124) 


brief and a Noachian deluge of language might possiblv impress 
an inexperienced secretary with the erudition of her boss but 
they merely evoke from the court an “Oh hum” or a “so what” 
and from less pious members of the bench a more expressive ex- 
clamatory, interjectional invective. Grandiloquent phraseology 
that emphasizes rhetoric at the expense of thought may well be 
reserved for your next argument to a jury. 

Conflicting evidence is not weighed by an appellate tribunal. 
That is the job of the trial judge or jury. When there is sub- 
stantial evidence in the record or when reasonable inferences may 
be drawn from the evidence in support of the judgment, time of 
counsel and the court need not be wasted in reviewing conflicting 
evidence or contradictory statements of witnesses in the hope or 
expectation of a reversal of the judgment. The trier of facts has 
already determined the weight of the evidence and which wit- 
nesses should be believed and that determination is final. It is 
rare indeed that an appellate court can say that the evidence of 
one party or the other is so unbelievable, incredible and improbable 
that the findings and judgment of the court or the verdict of the 
jury must be set aside. Of course there are many cases in which 
judgments are reversed because the findings or the verdicts are 
not sustained by the evidence, but this is by reason of the absence 
of the necessary evidence and not because the appellate court is 
of the opinion that the trier of facts has erred in its evaluation 
of the evidence presented. 
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General laws should be cited by reference to the official statute 
books, sometimes referred to as session laws, giving the year in 
which the statute, or the amendment thereto, was adopted together 
with the page or chapter number. This admonition is given by 
reason of the fact that typographical errors are sometimes found 
in publications other than the official statute books. 


Carefully check each statute or code section cited in order to 
ascertain whether it has been repealed or amended. Every case 
cited should likewise be checked, since it may have been overruled, 
modified or limited. 


Courts have stated repeatedly and emphatically that they will 
not consider any question raised for the first time in the appellant's 
closing brief. 

“Supra” is a pestilence that infests too many briefs. The term 
literally means above or before, hence that the citation is to be 
found somewhere previously in the brief. But how far before, 
one page or ten pages? Frequently the latter. When a case is 
cited as “supra” the court is required to scan several preceding 
pages of the brief or turn to the index is order to find the case. 
This is time consuming when in fact a brief should be so con- 
structed as to be time conserving to the court. 


When text books, law reviews and publications other than court 
reports are referred to the date of publication should be included 
in the citation, and if more than one edition has been published 
the number of the edition, first or otherwise. This is desirable 
because in republications the text, section numbers and pagination 
are changed. 


The requirements of the rules and the suggestions above made 
are for the convenience of the court and the saving of its time in 
determining your case. The courts are always abundantly sup- 
plied with matters to be decided. When one calendar has been 
completed another awaits. Hence every means should be extended 
in aid of speedy results. 

Contrary to an idea that seems to prevail among the profession, 
in part at least, oral arguments are not discouraged. Arguments 
are helpful when they tend to clarify any feature of law or fact 
that may have been left obscure by the briefs. Oral arguments 
are actively discouraged when they do nothing more than repeat 
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or paraphrase the contents of the briefs. The members of the 
court read the briefs before the calendar is called. This is done 
in preparation for any new thoughts that may be produced in the 
argument and in order that pertinent questions may be asked of 
counsel on either side. Hence an argument that merely repeats 
the briefs adds nothing to the knowledge of the court and for that 
reason is undesirable. 


Do not anticipate that your argument will be unbroken or that 
it will be made in the order in which you plan it. Justices have 
inquiring minds and are likely to pose a question at an unex- 
pected point. Be prepared for such interrogations. This is one 
of the many reasons why the oral argument should not be reduced 
to writing with the expectation of reading it to the court. One 
or two questions from the justices will throw the reader off the 
track and he will not be able to recover his equilibrium. Better 
have an outline of the argument in such a flexible form that a 
temporary departure will not derail the entire train. 

It is for you to determine whether you will bring with you an 
associate who will constantly hand notes to you while you are 
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presenting your argument. If you can make a coherent statement 
notwithstanding such interruptions bring your friend along, but 
to justices who have heard arguments for many years such pro- 


cedure seems disturbing. 


In briefs avoid the citation of long lists of authorities. If the 
first four or five are not convincing the writer of the opinion will 
not waste time reading the others. Cite your strongest cases 
first. 

Finally a repetitive suggestion: Both briefs and arguments are 
(1) to aid the court in understanding your case, and (2) for the 
purpose of putting your points before the court in a manner that 
will make the strongest showing for your side and yet will not 
be unfair to your opponent. Bearing this in mind with the other 
material in this article there should not be much difficulty in the 
presentation of arguments that will aid and not hamper the court 
in ascertaining the facts and the applicable law. 


By all means the briefs must conform to the rules. 


BOOK REVIEW 


(Continued from page 134) 


the course to be chosen and the events to be anticipated when a 
client appears with a wage-hour problem. 

With this background, an analysis of the basic coverage of the 
Act, and of the express exemptions for which it provides, is then 
undertaken. Many of the complex questions which constantly 
arise in this connection are answered with specific illustrations, 
and the solution of novel problems of coverage and exemption is 
simplified by an orderly summary, in practical terms, of basic 
criteria. 

The book then takes up, in sufficient detail to provide concrete 
answers to most questions, the operational provisions of the Act- 
the minimum-wage, overtime-compensation, child-labor, and_rec- 
ord-keeping requirements. Emphasis is placed throughout upon 
problems as to how the statutory standards can be met without 
undue disturbance of existing or desired employment practices. 
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Particularly enlightening to many lawyers will be the clear-cut 
examples of methods of computing overtime payable to employees 
not employed on a straight hourly basis, as in the case of salaried 
workers, pieceworkers, and those who receive compensation under 
honus or profit-sharing plans. Equally valuable is the discussion 
of the problems relating to the determination of compensable 
working time. Succinct answers are provided for such trouble- 
some questions as the extent to which an employee must be paid 
for time spent on call, in training, traveling, waiting for work, 


or engaging in activities outside the regular workday. 


While the entire book devotes special attention to questions of 
practice and procedure, the final chapter gives further considera- 
tion to some recurrent questions on this aspect of the law. Its 
notes on such matters as pleading and proof, motion practice and 
the allowance of attorneys’ fees will indicate how a number of 
costly mistakes can be avoided. This “how-to-do-it’ approach is 
what makes the book a particularly desirable addition to the gen- 


eral practitioner’s library. 
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NATURAL LAW AND AMERICAN 
CONSTITUTIONAL LAW 
By James A. Gardner* 


“Theory is the most important part of the dogma of the law, as the archi- 
tect is the most important man who takes part in the building of a house.”** 


ATURAL law theories have played a 

fundamental role in the origin and 
development of the American legal sys- 
tem, particularly our theory of constitu- 
tional interpretation. When the early 
Greeks began to speculate on the nature of 
things, the question was asked whether 
right is right by reason of custom and 
enactment or because of its inherent na- 





ture, and it was these philosophers who 
formulated the first theories of law. 


James A. Gardner 


Throughout the history of our western culture, philosophy has 
made rich contributions to jurisprudence. Idealism has been the 
dominant philosophical theory. Believing in a teleological uni- 
verse, the idealistic school has naturally recognized absolute stand- 
ards of value, eternal principles of right and wrong, and a world 
governed by natural laws. Hence, the history of the western world 
has been in large part, particularly until the beginning of the 
nineteenth century, the story of natural law. Our law in the 
United States received its rich heritage from the politico-legal 
tradition and the classical theory of English jurists and statesmen, 
as well as the classical natural law writers on the continent of 
Europe. Both of these sources in turn owed their debt to an- 
tiquity. How our law reached its present state of growth and 
development can be understood only in the light of this tradition. 
This is particularly true of the United States Supreme Court and 
its present role in national policy making. It is our purpose to 
sketch briefly the historical content of the traditional natural law 
theory and to show how it has guided and influenced our constitu- 
tional decision. 

The Greek philosophers sought for a solid basis on which to 
rest the rules of social control and found it in analogizing law to 
the uniform and universal phenomena of physical nature. Aris- 
totle advanced the concept of “natural justice” as that which is 


*LL.B., Harvard (1948), member of the Bar of California. 
**Holmes, Collected Legal Papers (1929), 200. 
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discovered from nature and which remains constant, “that which 
everywhere has the same force and does not exist by the people’s 
thinking this or that.’ Under this view, law is reason. The 
Greek philosophers distinguished between the just by nature, 
which is “unwritten, universal, eternal, and immutable,” and the 
just by enactment (positive law), which is local and changeable.* 
Thus was laid the basis for a dualism in the law to which later 
jurists have returned when some standard was sought to test the 
validity of existing positive laws. The Stoic philosophy refined 
Greek conceptions of law, making it broader, deeper, nobler. 
Whereas, Aristotle's “natural justice’ was primarily a norm and 
guide for lawmakers, the jus naturale of the Stoics was the way 
of happiness for all men. The supreme legislator was nature 
herself. Nature, human nature, and reason were one. Man 
through his rational capacity was directly participant with the 
gods. This new concept was ethical rather than politico-legal, at 
once individualistic and cosmopolitan.* 

Law in the modern sense begins with the Romans, who built 
on the foundation of the Greeks. However, the ideas behind formal 
law which shaped and controlled it are our concern here. Cicero, 
an advocate of Stoic ideas, first attempted its formula: ‘There 
is indeed a true law (lex), right reason, agreeing with nature 
and diffused among ail, unchanging, everlasting. . . .”* Civil 
laws were a mere application of this. True law is “a rule of 
distinction between right and wrong according to nature’; and 
any other sort of law ought not to be regarded as law or called 
by that name.” The jus naturale as a basic concept for universa! 
law was used extensively in juristic reasoning. The final outcome 
is the identification of the jus gentium with law based on univer- 
sal natural reason. 

The early church fathers imposed no important changes on 
legal theory, only identifying the law of God with the principles 
of the secular law, jus det jus naturale. Medieval theorists 
thought of law and the state as of equal status in divine origin. 
The end of the state was the attainment of justice, and no acts 


‘Aristotle, Nicomechcan Ethics (Ross tr., 1925) V, 7, Secs. 1-2; quoted in Corwin, 
“The Higher Law Background of American Law’; 42 Har. L. Rev. (1928-1929) 
149, 155. 

*Aristotle, Politics (Weldon tr., 1905) Bk. III, 15-16; quoted in Corwin, op. cit., 
155. 

‘Corwin, op. cit., 156. ; : 

‘Cicero, De Leyibus 11, 4, 10; quoted in Haines, Revival of Natural Law Concepts 
(1930), 9, n. 3 

Cicero, De Leaibus Ul, 6, 13; quoted in Corwin, op. cit., 159, n. 33. 
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of authority were right which did not accord with this principle 
Freedom and equality came to be considered as part of the indi- 
vidual’s right and heritage. Property and contract were empha- 
sized as sacred, legal rights based on law flowing out of the pure 
law of nature.© Thomas Acquinas divided law into two grand 
categories, eternal and natural. The former was “the reason of 
divine wisdom” governing the whole universe; the latter. the law 
of human nature (natural law), proceeding ultimately from God 
hut immediately from human reason. Human law was but the 
fulfilling of the divine law; if at any point it should conflict with 
the law of nature, it ceased to be law. Thomas's work prepared 
the way for the seventeenth century classical conception of rea- 
sonableness as-the source of authority.7 

On the Continent, the higher law doctrines lacked institutiona! 
equipment and final authoritative interpretation necessary to have 
great practical effect. Both of these deficiencies were overcome 
in England through the institutional development of the common 
law. Its real history began in the reign of Henry IIT with the 
establishment of a system of circuit courts and a court of appeal. 
sased on the application of custom and the following of precedent. 
the judges applied the test of reasonableness, which in time be- 
came the chief claim of the common law to be regarded as derived 
from higher law. Moreover, it was reasonableness and precedent 
which made it possible for the modern concept of “the rule of 
law” to take shape. 

Bracton brought the common law into direct contact with 
Roman and medieval ideas of higher law, the idea of authority 
as derived from and limited by law. Wagna Carta, originally a 
royal grant of privilege to the great lords, by the time of the 
seventeenth century radicals had become a definite limitation on 
the royal authority for the benefit of all Englishmen. In the con 
tests between the king and the people, there were other relaxations 
of royal authority, which was brought more and more to the test 
of the regular law. Thus, the common law took deep root in the 
minds of the people. 

The common law is pictured with a halo of dignity 

peculiar to the embodiment of the deepest principles and 

to the highest expression of human reason ... As yet 
‘Mullett, Fundamental Law and the American Revolution (1933), 18; Corwin, 


op. cit., 167. 
7Pound, “Theories of Law,” 22 Yale L. J. (1912) 122-123 
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men are not clear that an Act of Parliament can do more 
than declare the Common Law.® 

When the Stuarts sought to put themselves beyond the need of 
Parliament by appeal to the divine right of kings, they were chal- 
lenged in the name of the supremacy of the common law. Coke 
had already pronounced his famous dictum from the bench that 
“when an act of parliament is against common right and reason,” 
the common law will “adjudge such act to be void.”® The Jnsti- 
tutes, written while he was leader of the parliamentary opposition, 
completed the work of restoring Magna Carta as the great muni- 
ment of English liberties. Coke’s utterance to James I that while 
the king is not under any man, he is “under God and the Law,” 
is the philosophical basis on which the royal opposition based 
their case. 

In the seventeenth and eighteenth centuries, natural law ideas 
received immense prestige from the work of Newton and Grotius. 
Grotius took the Ciceronian idea of natural law as “right reason” 
and made it the basis of all obligation. His great contribution 
was the freeing of law from theology (God), where it had re- 
mained during the middle ages. According to Grotius, reason 
was a law of and unto God. God could not make twice two other 
than four, nor would man’s rational nature fail to guide him even 
if God lacked interest in human affairs.1° Grotius asserted a 
theory of natural rights, qualities inhering in individuals and 
demonstrable by reason, which ought to be given the effect of 
positive law.1!_ Newton demonstrated that the physical universe 
was governed by certain principles which are universal and eter- 
nal. The physical and the social sciences had not yet been de- 
lineated, and men believed that similar principles governed the 
one and the other. If they would only strive hard enough, men 
could discover these principles through reason. Reason was the 
key that would unlock the universe.!” 

In the conveyance of natural law ideas to America, John Locke 
stands out. All of the jurists of the day accepted the existing social 
order and assumed a right of property as beyond dispute. As a 
rationale to support this right, they turned to the idea of contract. 
Locke conceived of man in a state of nature, controlled by natural 


*Figsis, Divine Right of Kings Jered ed., 1914}, 228; quoted in Corwin, op. cit., 179. 
*Bohnam’s Case, 8 Co. 118a (16 
Pound, “The End of Law as ctnged in Juristic Thought,” 27 Har. L. Rev. 
(1914) 611-613; Corwin, op. cit., 
"Pound, op. cit., n. 10, 617- 618. 
2See Corwin, op. cit., 381. 
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law. But since violation of man’s natural rights did occur in 
such a state, men bound themselves by means of a Social Compact 
which instituted civil governments, conformable to the laws of 
nature. Such governments could not exceed the powers conferred 
upon them by the compact which brought them into existence; 
hence, revolution was justified where tyranny developed. With 
this exception, the legislative power was supreme. Locke’s labor 
theory of value justified the inequalities of possession, harmonizing 
this with the social compact. This later became the cornerstone 
of Adam Smith’s doctrine of laissez-faire.™ 

The eighteenth century conceived of natural rights, inherent, 
eternal, universal, and demonstrable by reason; natural law, as 
a body of rules, ascertainable by reason, perfected to secure these 
rights; and the state as an instrument to secure these rights, 
which it does through positive law conforming to natural law. 
This is the key to an understanding of our constitutional law. 
Since the appeal is to individual reason, every individual is the 
judge as to whether the positive law conforms to the natural 
law. To avoid anarchy as a logical conclusion, a sort of standard 
conscience is assumed. Hence, the conception of an abstract 
ideal individual, in an abstract ideal universe, governed by abstract 
ideal principles of universal and eternal validity.1* In fact, the 
ethical view of the particular jurist became the test of the validity 
of a rule, and an idealized version of the system under which 
he was trained became the content of the natural law. Hence, we 
have as our heritage from this period the “paper constitutions,” 
political and legal charts to guide them for all time. 

The theory of natural rights fitted so perfectly with the com- 
mon law rights of Englishmen that the founders of our system 
who were studying Coke and Blackstone on the one hand and 
the French and Dutch publicists on the other believed that they 
were reading about one and the same thing. Hence, Americans 
at the end of the eighteenth century argued for either or both: 
the common law rights of Englishmen had become the natural 
rights of man.!® 

One other influence deserves mention: the historical school of 
jurisprudence, as a variant of the natural law schools, played 
an important role in the nineteenth century. Under the Hegelian 


BLocke, Second Treatise on Civil Government, Chs. 4, 5, 6, 11, and 19; Mullett, 
op. cit., n. 6, supra, 58: Corwin, op. cit., n. 1, supra, 389-391. 
4Pound, op. cit., n. 10, supra, 622-624. 
7 d., 624-625. 
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influence, this school conceived of law as the development of a 
concept to its full flowering or potentialities. Hence, this school 
was hostile to legislation, because this hampered the natural de- 
velopment of the law. Particularly was this true of laws which 
interfered with free individual self-assertion, since the idea of 
progress was then believed to be essentially one of development 
from status to contract.'® 


In the early days of our struggle for independence, our states- 
men accepted principles of natural law to justify change. Such, 
for example, was the natural law of Thomas Jefferson and the 
radicals who advocated the right of revolution. This was a radi- 
cal natural law. But there was also a conservative, unifying 
natural law, which protected property rights and opposed change. 
Such was the natural law of Marshall, Kent, Story, and the other 
great jurists of the formative era of our law, who laid down the 
foundations for a great national system in the first half of the 
nineteenth century. 

The classical statement of the Supreme Court on natural law 
is an obiter dictum of Justice Chase, from which we will quote: 
“An act of the legislature (for I cannot call it a law) contrary 
to the first great principles of the social compact, cannot be con- 
sidered a rightful exercise of legislative authority.”'? 
later, by a tour de force, John Marshall laid down the doctrine of 


Five vears 


“judicial review,” at the same time taking occasion to observe 
that our government “has been emphatically termed a government 
of laws, and not of men.’* In 1810, Marshall declared that the 
state of Georgia could not revoke a grant of land for fraud 
where title had passed to bona fide purchasers. The act of the 
legislature was declared invalid, “either by the general principles 


which are common to our free institutions or by the particular 


"19 


provisions of the Constitution. There were numerous decisions 


of similar import, until, in 1856, Chief Justice Taney invoked the 


due process” clause as a limitation on the power of Congress 
to legislate where to do so would interfere with a property right 


“Sir Henry Maine said that “the movement of progressive societies has hitherto 
been a movement from Status to Contract.’’ Ancient Law (1861), 170. But this is 
not universally true, and today the movement appears to be away from contract and 
toward status. See Pound, op. cit., n. 10, supra, 224-234; Pound, Interpretations of 
Legal History (1946), 61-62. 

73 Dallas (U. S., 1798) 386, 387-388. 

Madison v. Marbury, 1 Cranch (U. S., 1803), 137, 163. 

Fletcher v. Peck, 6 Cranch (U. S., 1810), 87, 139. 
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in the classical sense.*® Mentioned in only one decision prior there- 
to, the “due process’ concept has since had a long and busy 
history, which is explainable only in the light of natural law 
doctrine. 

After the Civil War came the great development of the “due 
process” concept, which took on renewed importance by reason 
of the Fourteenth Amendment. This was pushed through Con- 
gress for the avowed purpose of increasing the power of Con- 
gress at the expense of the states. Yet, in the first case that 
came before the Court thereunder, it was held that the amend- 
ment was limited to the protection of the negro in his newly 
acquired status. Four members dissented, however, and Justice 
Field maintained that the Amendment was intended “to protect 
the citizens of the United States against the deprivation of their 
common rights by state legislation.”*! This dissenting voice soon 
became the majority sentiment of the Court, and the Court went 
further to decide that it and not Congress was the one which 
should provide such protection. The Court refused to define the 
concept, finding much wisdom in “the gradual process of inclusion 
and exclusion, as the cases presented shall require.”** In 1877, 
the Court held that the right to pursue a common calling is a 
privilege of citizenship.** Though the decision is sound law, it is 
such language as that of Justice Field in his concurring opinion 
which introduced into our law the concept of “liberty of contract.” 
a by-product of natural rights and the cornerstone of laissez 
faire. Thus, having created the right to pursue a calling, the 
Court went on to hold that this right included the right to make 
all proper contracts in relation thereto.** In 1915, this meant that 
a state could not prevent an employee and his employer from 
signing a “vellow dog” contract ;*° and, in 1923, it meant that a 
woman could not be prohibited from working for less than a 
living wage.**° It meant that rate-fixing commissions could fix 
rates of public utilities only within the limitations of “reasonable- 
ness,” which the Court would determine.** It meant that a cor- 
poration is a “person” within the meaning of the Fourteenth 

“Dred Scott v. Sanford, 60 U. S. (19 How., 1856), 393. 

"Slaughter-House Cases, 16 Wall. (U. S., 1872) 36, 89. 

“Davidson v. New Orleans, 96 U. S. 97, 103 (1877). 

3Butcher’s Union Co. v. Crescent City Co., 111 U. S. 746 (1883). 

“Allgeyer v. Louisiana, 165 U. S. 578 (1897). 

=Coppage v. Kansas, 236 U. S. 1 (1915). 


*Adkins v. Children’s Hospital, 261 U. S. 525 (1923). 
7 Smith v. Ames, 169 U. S. 466 (1898). 








156 Los ANGELES BAR BULLETIN 


Amendment.?® Free individual self-assertion had become the end 
of the legal order. 

From the time of the Franklin Roosevelt appointments, the 
Court has refused to use its power to strike down laws which 
interfere with individualistic conceptions of property rights. In 
this respect, its activity has been one of self-restraint, which has 
greatly enlarged both the power of the federal and state legislative 
bodies. In determining whether a particular law meets those 
“certain minimal standards which are ‘of the very essense of a 
scheme of ordered liberty,’ ”*® the judges must always move 
“within the limits of accepted notions of justice” ;°° but having 
learned that progress is not necessarily from status to contract, 
that free individual self-assertion is not necessarily the highest 
good, the Court today has steadily refused to read its socio- 
economic doctrines into the Constitution. This is in no small 
measure due to the repeated warning voiced by “the Great Dis- 
senter”; but it is also due to the progress that comes with re- 
examination of ideas in the light of changed conditions. The 
natural law-due process struggle still continues but in a much 
attenuated form, for the burning issue is now confined to the field 
of civil liberties, to wit: Does the Fourteenth Amendment in- 
corporate the first Ten Amendments ?*! The majority opinion is 
that it does not, that the states are not “imprisoned in what are 
merely legal forms even though they have the sanctions of the 
Eighteenth Century.’’*? But whatever the eventual outcome of 
this controversy, the Court will have a stronger basis for its 
opinion than the personal predilections of the justices, even if 
the standard does have its origin in eighteenth century rationalism. 
Moreover, current decisions indicate that the Court is going to 
place civil liberties in a higher position, carrying the natural 
rights premises in the Constitution to their logical conclusion. 
This is a field that the older bench all too often and for too long 
ignored. The old Court began the development of the concept of 
“procedural due process,” which requires that legislation and 
law enforcement should not be harsh, oppressive, or arbitrary. 
This has always been recognized as sound doctrine by all who 


Cf, Harlan, J., in Santa Clara County v. S. P. R. R. Co., 118 U. S. 394 (1886); 
Haines, op. cit., 157. 

Adamson v. California, 322 U. S. 46, 65 (1946). 

%7d., 68. 

37d., passim 

27d., 66. 
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are familiar with our constitutional principles. The newer bench 
has continued to recognize and refine these principles in the same 
manner as the older one. Taken out of their naturalistic setting, 
these two fields promise to be our permanent contribution to con- 


stitutional law and the theory running behind such law. 


LEGAL ETHICS 

(Continued from page 136) 
trade, and Canon 32 which requires the lawyer to strive at all 
times to uphold the honor and maintain the dignity of the pro- 
fession and to improve not only the law but the administration 
of justice. 

The facts submitted reveal that the suggested courses of action 
of lawyers “A” and “B” are unprofessional. Nothing in this 
opinion should be construed to deprive lawyer “B” of his right 
to decline to represent the client when as a matter of conscience 
he feels he cannot represent him. The Committee expresses no 
opinion concerning rejection or acceptance of a client on the sole 
ground of nonpayment of fee but commends to all lawyers the 
last sentence of Canon 12 previously cited. 

This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Article VIII, Section 3.) 
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